
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Michael & Helen Montesano

AT'FIDAVIT OF MAILING

for Redeterminat ion of

of a Determinat ion or a

Persoanl Income Tax

under Art ic le 22 of the

for  the  Year  1973.

a Def ic iency or  a Revis ion

Refund of

Tax Law

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

14th day of  March,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Michael  & Helen Montesano,  the pet i t ioner  in  the wi th in proceeding,  bV

enclos ing a t rue copy thereof  ln  a securely  sealed postpaid wrapper addressed as

fo l lows:

Michael & Helen Montesano
27 Penhurst park
Buffal_o, Ny 14222

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent. further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me th is

14 th  day  o f  March ,  1980 .

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALB,ANY, NEW YORK 12227

March 14 ,  1980

Michael & Helen Montesano
27 Penhurst. Park
Buffalo, NY 14222

Dear  Mr .  &  Mrs .  Montesano:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revi-e\,/ at the adurinistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice f ,aws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

MICHAEL MONTESANO and IIELEN MONTESANO

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal Income Tax under
Art ic le  22 of  the Tax law for  the year
7973 .

Whether pet i t ioners f i led

York State personal income tax

DECISION

a New York State income tax return and paid New

f o r  1 9 7 3 .

FINDINGS OF FACT

Peti t ioners, Michael Montesano and Helen Montesano, 27 Penhurst Park,

Buffalo,  New York L4222, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 7 3  ( F i I e  N o .  1 7 3 7 8 ) .

A formal hearing was held before AIan R. Golkin,  Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, 65 Court  Street,

Buf fa lo ,  New York ,  on  May 16 ,  1978 a t  1 :15  P.M.  Pet i t ioner  Michae l  Montesano

appeared pro se and for his wife,  pet i t ioner He1en Montesano. The Audit

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (A lexander  Weiss ,  Esq. r .  o f  counse l ) .

ISSUE

1. On December 20, L976, the Audit  Divis ion issued a Not ice of Def ic iency

asser t ing  tax  o f  $4r545.23 ,  p lus  pena l t ies  and in te res t ,  aga ins t  pe t i t ioners .

This was a result  of  pet i t ioners'  fai lure to f i le a L973 New York State income

tax return or to pay any New York income taxes for 1973.

2. The Audit  Divis ion based i ts computat i .ons on information received

from the rnternal Revenue service regarding pet i t ioners'  incone.
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3.  The Audi t  Div is ion appl ied a standard deduct ion and a l lowed the

same number of  exempt ions which pet i t ioners c la imed on thei r  1973 Federal

income tax return.

4-  The Audi t  Div is ion imposed penal t ies under sect ion OgS(a)(1)  of

the Tax Law for  pet i t ioners '  fa i lure to f i le  a 7973 income tax return.  I t .

a lso imposed addi t ional  penal t ies under sect . ion 635 (a)  (2)  of  the Tax t raw for

pet i t ioners '  fa i lure to pay income taxes when due.

5,  Pet i t ioners c la ined that  a 1973 return had been f i led,  and that  any

tax due thereon had been paid.  This was based on the assumpt ion that  thei r

Federal and State tax returns were always prepared and fi led simultaneously.

6.  Pet i t ioner  Michael  Montesano had been i l l ,  had moved h is  of f ices and

had undergone a change in secretar ia l  and bookkeeping staf f ,  a l l  o f  which made

i- t  impossib le for  h im to locate h is  recordsl  however,  he c la imed that  he could

provide a l l  the necessary documents i f  he were g iven a per iod of  three weeks,

which per iod was extended to pet i t ioners.

7 - Petit ioners did not submit any documents after the three weeks allowed

to them, nor did they submit documents even six months later, despite communica-

t ions f rom the Div is ion request ing same.

CONCIUSIONS OF LAI.I

A.  That  pet i t ioners have fa i led to susta in Lhe burden of  proof  imposed

by sect ion 689(e)  of  the Tax law in demonstrat ing that  a 1973 New York State

income tax return had been f i led,  and that  taxes were paid in  accordance

therewi th.

B. That '  pet i t ioners did not f i le a New York State personal income tax

return for 1973, nor did they pay any 1973 personal income tax.

C.  That  the  pena l t ies  imposed under  sec t ions  685(a) (1 )  and 685(a) (2 )  o f

the Tax law are proper.



D. That  the pet i t ion

Not ice of  Def ic iency dated

DATED: Albany, New York

MAR 1 4 1980
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of  Michael  and Helen Montesano is

December  20 ,  1976  i s  sus ta ined .

denied,  and the

COMMISSIONER


